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In its amicus brief, the National Center for Missing and
Exploited Children (NCMEC) argues at length that child
pornography is contraband and that its public dissemination is
harmful. No one disputes these points. However, in moving beyond
them to the real issue before this Court, namely how to strike a
constitutionally permissible balance between the rights of a
defendant and controlling access to evidence that is “contraband,”
NCMEC offers several red herrings and misconstrues the law from
other jurisdictions.

First, NCMEC pleads that “[t]he judicial system should not
participate in increasing the amount of child pornography in the
stream of commerce nor allow the defendant to enjoy the fruits of
this crime by viewing these images repeatedly without limitation.”
NCMEC Brief at 10. It should go without saying, however, that
requiring limited disclosure to the defense for trial preparation does
not further introduce pornography into the “stream of commerce.”

The protective orders that have been routinely imposed on disclosure
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in child pornography cases include safeguards to ensure that
evidence provided to the defense is physically secured and not
reproduced or inadvertently disseminated. These include such
provisions as requiring defense experts to examine the "evidence on
computers that are not connected to the Internet and procedures for
returning the evidence to fhe prosecution and its destruction after
trial. WACDL & NACDL Brief Apps. B-F. NCMEC does not go so
-far as to suggest thaf .defense counsel, as officers of the coui‘t, or
experts‘retained by the defense would ever seek to distribute
evidence entrusted to their care, nor does it cite a single instance in
which evidence has been inadvertently mishandled by defense
counsel and reached the “stream of commerce.”

NCMEC also misunderstands the realities of trial preparation
when it argues that defendants should not be allowed to enjoy tﬁe
“fruits of their crime” by repeated viewing of contraband evidence
“without limitation.” NCMEC Brief at 10. Notably, NCMEC does

not argue that defendants should be totally precluded from
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personally reviewing the evidence against them. Even the federal
Adam Walsh Act, legislation that was endorsed by NCMEC,
expressly provides that defendants themselves must have “ample
opportunity” to review the evidence in child pornography cases with
counsel before trial. See 18 U.S.C. § 3509(m).

Further, no one suggests that defendants should have copies
of the évidence “without limitation,” or that they should be provided
with a personal set of images to view at their leisure while awaiting -
trial. Instead, trial courts have routinely required prosecutors to
provide copies to defense counsel with appropriate limitations on
their handling and viewing that afford security without sacrificing a
defendant’s trial rights. Indeed, since NCMEC cannot argue that
critical evidence in child pornography cases should be withheld from
a defendant entirely, its main point appears to be that the discovery
should take place only in a “government-controlled setting.”
NCMEC Brief at 13. It is unclear, however, how any legitimate

concerns about allowing defendants to view evidence is allayed by
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affording them “ample opportunity” to see it at a police station,
rather than at an attorney’s office or a computer forensics lab. See
also, United States v. Frabizio, 341 F. Supp. 2d 47, 51 (D. Mass.
2004) (granting defense motion for discovery pursuaﬁt toa
protective order and noting “the government’s concern about re-
victimization will be implicated regardless of where defense counsel
and her expert view the images”).

Finally, NCMEC misconstrues most of the cases cited in its
brief. In United States v. Horn, 187 F.3d 781 (8th Cir. 1999), the
Eighth Circuit concluded that a trial court had not abused its
discretion in denying a defense request for copies of videotapes. See
NCMEC Brief at 5. The court noted, however, that the defense had
made no showing that its preparations for trial might be
compromised by not having copies, and the case does not stand for
the proposition that copies can be withheld when the defense has
shown some need for copies. See Horn, 187 F.3d at 792-93.

Indeed, in Horn, the court recognized that “[i]n a proper case, and
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perhaps after a sufficient preliminary showing,” copying and
disclosure of contraband images would be required. Id. at 792. Itis
also important to note that the case did not involve computers or
digital images, the type of evidence of at the heart of most recent
child pornography cases, where the need for independent analysis by
the defense can be all but presumed. See WACDL & NACDL Brief
at 10-15; see also State v. Mandel, 2004 WL 1774781 at * 4 (Minn.
App. 2004) (affirming dismissal of child pornography possession
charges against defendant because the state failed to provide copies
of digital images and other computer evidence to him and
“effectively prevented respondent from a preparing a defense or even
confirming the provenance of the images from which the charges
arose”).

NCMEC also relies on United States v. Kimbrough, 69 F.3d
723 (5th Cir. 1995), which did involve computer evidence. See
NCMEC Brief at 5. But there again the federal court emphasized

that the defense had made no showing of prejudice when the trial
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court limited its access to the evidence. Kimbrough, 69 F.3d at 731.

Further, several court have expressly rejected even the limited
conclusions in both Horn and Kimbrough, instead holding that a fair
trial requires prosecutors to copy and produce the core evidence in.
child pornography cases for independent review by the defense. For
example, in Cervantes v. Cates, 76 P.3d 449 (Ariz. Ct. App. 2003),
the Arizona Court of Appeals discussed Horn and Kimbrough and
found they offered little guidance because they considered whether
possible discovery errors were harmless post-conviction, not whether
a defendant who made a timely showing of need was entitled to

disclosure. Id. at 455.! More pertinently, the Arizona court rejected

' NCMEC misstates the relevant case law by citing Cervantes
for the proposition that “the rights of the defendant are not
unconstitutionally impacted even though the images are not
reproduced to them.” NCMEC Brief at 6. Even a cursory reading
of the opinion reveals that the court reached entirely the opposite
conclusion.

Inexplicably, NCMEC also cites Nevada v. Second Judicial
District, 89 P.3d 663 (2004), for the same proposition. In fact, the
Nevada Supreme Court rejected arguments virtually identical to
those advanced by the State in this case, held that “denying defense
counsel copies of the child pornography hinders the defendant’s right
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the State’s claims that it §vas “illegal” to copy contraband evidence
for a defendant /d. at 456. The court instead adopted the reasoning
of the California ~Court of Appeals in a similar case, finding that “the
State’s reasoning was absurd because such an extension of the statute
[proscribing distribution of child pomogfaphy] would make it a
crime to be able to defend against the charges and nothing in the
statute prohibited copying of the images for use by the defense in
preparing for trial.” Id., citing Westerfield v. Superior Court, 121
Cal. Rptr. 2d 402 (Cal. Ct. App. 2002).

The Arizona court also dismissed the State’s concerns about
how the defense would handle the material, since “a protective order
limiting disclosure to counsel, prohibiting any further copying, and
requiring defense counsel’s agents to use the materials solely for the

case and to return them to the State should be sufficient.” Cervantes,

to effective assistance of counsel,” and affirmed an order requiring
the prosecution to copy and produce a contraband videotape for the
defense. Id. at 667-68.
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76 P.2d at 456. See also Frabizio, 341 F. Supp. 2d at 50 (noting that
Horn and Kimbrough merely held that a trial court did not abuse its
discretion in denying a request for copies when the “defendants
failed to present compelling arguments” for disclosure, and ordering
disclosure where defense expert had submitted an affidavit
explaining the need for independent analysis); United States v.
Cadet, 423 F. Supp. 2d 1 (E.D.N.Y. 2006) (discussing Horn and
Kimbrough, and ordering copying and disclosure).

In Westerfield itself, a trial court had denied the defense’s
request for copies of digital images based on the State’s argument
that a California statute, similar to RCW 9.68A.090, prohibited the
production or dissemination of child pornography except by “law
enforcement and prosecuting agencies” for prosecution and law
enforcement purposes. 121 Cal. Rptr. at 403. The California Court
of Appeals, however, ordered disclosure based on the “obvious
intent of the Legislature” to criminalize public dissemination of child

pornography. Id. at 404. The Court reasoned that, if the statute had
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been intended to extend to evidence in criminal actions themselves,
“there would be no conceivable way for the étate to try these cases

for the alleged child-pornographers to defend against the charges.”

1d.

In short, NCMEC’s arguments do little to advance the Court’s
consideration of the issues in fhe instant cases. No one disputes that
the victims of child pornography must be treated with sensitivity and
that the evidence in child pornography cases must be handled with
care. Neither the State nor NCMEC, however, have offered any‘
persuasive reasons to believe that a defendant’s rights to prepare for
trial, examine the evidence against him, and :receive a fair trial must
be compromised to protect either victims or society from
dissemination of child pornography. Instead, the long-held practice
in most trial courts of granting full disclosure pursuant to protective
orders is an effective and proven means of balancing a defendant’s
//

/1
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rights and any legitimate concerns the State or others may have
about the handling of sensitive evidence.

DATED this 9th day of March, 2007.
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